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IN  March  i699.  being  within  the  fpace  of  a  Year  after  the  fuppofed  Murder  of 
Mrs.  Sarah  Stout,  a  Writ  of  Appeal  was  fued  out  of  the  High  Court  of  Chancer? 
again RSpencer  Cowper,  Efq-,  John  Marfon,  Ellis  Stevens ,  and  William  Rogers  Gent! 
in  order  for  the  Trial  of  them,  at  the  Suit  of  one  Henry  Stout ,  Heir  at  Law  to  the  De! 
ceafed,  and  the  Appellant  named  in  the  Writ  of  Appeal,  who  at  the  time  of  Sums 
out  fuch  Writ,  was  about  the  Age  of  Ten  Years.  S 

Mrs.  Stoat,  the  Mother  of  the  deceafed,  after  fuch  Appeal  was  fued  out,  canfed 
the  fame  to  be  delivered  to  one  Mr.  Boftock  Toller ,  the  Under-Sheriff  for  the  Countv 
of  Hertford,  in  order  for  his  Apprehending  of  the  Appellees  mentioned  in  the  faid 
Writ.  _  And  flie  fearing,  left  he  would  be  either  Remifs,  or  unmindful,  in  the  due 
Execution  thereof,  fome  Ihoit  time  after,  file  fent  a  Neighbour  of  hers  to  Mr  Toller 
to  know  what  hehaddone,  or  would  do,  with  the  Writ ;  whether  he  had  Executed 
the  fame,  or  whether  he  would  return  the  Parties  were  not  to  be  found  •  which 
Meffage  was  duely  carried,  with  a  particular  account,  That  Mrs  .Mary  Stout,  the 
Mother  of  the  deceafed,  was  the  Perfon  that  lent  the  fame.  To  which  Mr.  Toiler 
returned  this  anfwer,  Mrs.  Stout  is  a  very  bufie,  uneafie  Woman  ;  but  however,  when  the 
Writ  is  out,  I  will  make  fuch  Return  thereof  as  the  Law  directs. 

Mrs. .Stott  having  received  fuch  an  Anfwer,  and  expecting  to  have  a  Return  of 
the  Writ,  according  to  Mr.  Toller’s  promife,  on  the  13  th  of  April  following  was  in 
order  thereto,  and  for  the  further  defigned  Profecution  of  the  matter,  dulyadmitted 
Guardian  to  the  Appellant ;  and  as  fuch,  on  the  15th  of  the  fame  Month  of  April 
being  the  firli  day  of  the  then  EafterTcrm,  appeared  Perfonally  in  the  Court  of  Kind’s 

Bench,  in  order  to  Arraign  the  Appellees,  in  cafe  the  Under- Sheriff  ftould  have 

returned  them  taken. 

.  Upon  fuch  attendance  of  Mrs.  Stout,  Mr.  Teller  was  frequently  called,  pending 
the  whole  time  the  Court  fate  (the  Writ  being  then  Returnable )  to  make  a  Return 
of  the  U  lit .  But  he  made  default,  and  inffead  thereof  Mr.  Marfon,  one  of  the 
Appellees  appeared  in  Court,  and  prayed  either  to  be  Arraigned  or  Difcharged  • 
Tho  the  Writ  was  not  then,  or  ever  fince,  feen  or  returned  in  Court ;  fo  that  fuch 
Mr.  Marfon  s  motion  appearing  only  to  be  a  Shew,  or  Bravado,  no  damage  or  ad¬ 
vantage  being  to  be  fuftained  or  gained  to  him  thereby ;  the  fame  was  rejefled. 

Upon  the  fecond  day  of  the  fame  Term,  the  Court  of  King’s  Bench  was  moved 
on  the  behalf  of  Mrs.  Stout ,  that  a  fhort  day  might  be  appointed  peremptorily  for 
Mr.  Toller  to  make  iris  Return.  But  then  ( tho’  Ah>  Mfir,o:!  knew  of  the  Writ  of  Ap¬ 
peal’s  coming  to  Mr-  Tollers  hand,  as1  appears  by  his  praying  an  Arraignment  but 
the  day  before, )  it  was  fuggefted  in  Court,  That  no  Writ  of  Appeal  was  ever  left 

if: A1--  i  ■'  '  "  ■  ■  ^yifh 


Mr  -roller  adrift  the  Appellees:  Ana  upon  iotn  ougguuuu,  ^ 

H? Motion,  and  was  forced  the  next  day  to  get  an  Affidavit  of 

r  ^livefu  of  the  Writ,  which  ffie  accordingly  did  ;  and  thereupon  ffie  moving 
p.a;n  for  a  peremptory  Retnfn,  then  the  Under-Sheriff’s  Receipt  of  the  Writ  of  *  p- 
again  p  *  P  fv>ereuDon  a  Rule  of  Court  obtained  to  compel  him  to  appear, 

Rule  was  ferved,  and  thereupon  Mr.  Toller 

foon  after  attended,  and  by  Affidavit  informed  the  Court,  That  upon  the  .dth  day 
of  the  fame  Month  of  April,  (which  was  a  day  after  the  Return  of  the  Writ,  and 
three  days  after  Mrs.  Mary  Stout  was  admitted  Guardian  to  the  Appellant)  he  de  i- 

^Uoon  which  ^cCoun/given  by Toilet,  the  Court  of  King’s  Bench  order’d  him 

to  b<f  Examined  upon  Interrogatories,  touching  the  delivery  of  the  Writ;  and  ac- 

cordin dv  MrsTsi  the  Guardian  prepared  the  fame,  but  could  not  without  con- 

ftderabfe  Difficulty  get  him  Examined,  (being  forced  to  be  at  the  Charge  of  two  or 
iideraDie  uitncu  y  g  purpofe,  before  he  came.)  At  laft  his  Examination 

wSufcn  in  afnd  by  which  heownLhe  Receipt  of  the  Writ  of  Appeal;  And  that 
hp2  was  informed  That  Mrs.  Mary  Stout ,  the  Mother  of  the  deceafed  profecuted  the 
falJwrh  that  ffie  fent  the  fame  to  him;  and  that  the  Infant,  the  Appellant,  was  a 
SrfoaSran^er  to  him,  when  he  delivered  it  into  his  hands :  Burthen,  to  extenuate 
fhe  matter  on  his  own  behalf,  the  Reafons  he  alledges  in  his  Examination  for  fuch  his 
?  “  Thar  the  Appellant  came  with  the  Mother,  Uncle,  Aunt,  and  one 

of  hi,  for  the  Writ  j  and  AMtomiMm- 
Mr.  tvoajora,  an  u  h  Appellant,  and  his  Relations ;  and  delivered  him 

Efq;  purporting  (he  fame.  That  .be  In- 

fant  was  the  Plaintiff  in  the  Appeal ;  thatoneof  the  Women  was  his  Mother,  and 
fha  foe  other  Man  and  Woman  his  Uncle  and  Aunt;  which  together  with  the 
ready  Anfwers  they  gave  to  fuch  Queftions  as  MuToller  asked  them,  induced  him  to 
believe  them  to  be  the  real  Parties ;  as  in  his  Examination  he  fets  forth. 

,he“SM«feS“d  Aunt,  to  deliver  him  back  the  Writ,  but  the, 

dEll“  r’;/Th’nhl  Examination^gfres  this  account!  Tha't  fome  Ihorc  time  before  his 
Mr.  Toller,  it a  his  E: x  -cCeived  \  Letter  from  Mr.  William  Cowfer ,  to  know  whe- 

WA  “as  co^  'o  his  hands,  again#  Mr, Sp-^t  To 

•  lu  Irrr  was  none:  That  fome  ffiort  time  after  fuch  Writ  was  come 

J  i  t  received  another  Letter  from  Mr.  William  Copper,  to  the  fame  effed 
of  foe  former:  To  which  Mr.  Toller  anfwered,  Therewas;  and  fent  him  the  Con- 
-  °*  h  r  Writ  That  after  fuch  Writ  Came  to  his  hands,  Mr.  Spencer  Copper 

^Hf^m^Letter  to  knowwhether  he  had  received  any  Writ  againft  him:  To 
*  hSdkr  informed  him,  He  had.  So  that  by  Mr.  Tollers  own  Examination 

t&ggSZ*™*-.  “d  “  ““s'”' from  ,ime  10  ,ime' and 

fThM“l£“!hOa«”df/of“h?6me  Term,  Mr.TOtr’s  Examination  was  Reported 
urS  nf  Kina’s  Bench  t  who,  upon  the  hearing  the  fame,  were  of  opinion, 
Star  h?  was  guilty  of  an  high  Mifdemeanour,  and  was  in  Contempt  of  that  Court; 
t  hereupon  was  committed  to  the  Marfhalfi*  and  fined  ioo  Marks 

S-uf m«  w  havina  received  no  fatisfadtion  for  the  Blood  of  her  Daughter,  by 

,h!und“ 3&Hg fXd,  did  petition  the  now  Lord  Keeper  for  a  New 
Writ  -  the  time  being  elapfed  foenfor  the  Suing  out  of  another  of  Courfe ,  at  which 
fone  alfo  there  was  a  croYs  Petition  preferr’d  in  the  Infant’s  Name,  praying  That 
«^new  Writ  of  Appeal  ffiould  be  Sued  out  in  his  Name.  And  the  Subjeft  Mat.er 
c  i  petitions  being  debated  before  the  now  Lord  Keeper,  the  Matter  of  foe 
Rofo  She  late  Lord  Chief  Juftice  Treby,  the  Lord  Chief  Baron  Ward,  and  Mr.  Jufcce 
JJL/t  upon  fuch  Debate,  it  not  then  appearing  by  any  politive  fooof,  that  th^Ap- 
11  *  •  vi h  «Ar  am;  nf  rhurru  were  Drivy  to  the  Deiirucuon  o*  luc  writ* 

ft£  was  therefore  thought  hardiy  Reafonable,  that  a  New.  Writ  ffiould  be  granted ; 
whTch  was  a  great  Caufe  of  Mrs.  Stout’s  Petition  being  rejected. 

Mn  stout’s  Petition  was  grounded  purely  upon  another  bottom,  (ffie  not 

imSningfoa^fuchan  Objediion  would  have  been  ftarted.)  For  ffie  was  ad vifed, that 
iTjuftice  had  been  obftruaed.  whether  it  had  been  by  accident,  or  defign,  ineuber 


j 


SIPTBIHEIIC . mntay  nJKebeen  touM  :  As,  fUppoung  the  Writ  'of  Appeal 

had  been  accidentally  burnt  when  "in  the  Sheriff’s  Cuftody,  as  it  really  was,  when 
it  was  out,  in  refpedt  to  have  a  Difcovery  of  Truth,  the  Court,  which  firft  gave 
the  Writ  (fhe  was  advifed  by  Counfel  learned  in  the  Law)  could  fupply  the 

lofs  of  it. 

Had  (he  imagined,  that  ail  the  Appellees  would  have  fo  much  as  inftanced  their 
total  Ignorance,  as  to  the  Deftrudtion  of  the  Writ,  /lie  could  have  much  better 
prepared  her  felf  to  have  given  them  an  Anfwer- — She  could  have  fet  forth  how 
the  Infant,  his  Mother,  and  the  Appellees  Atorney,  went  in  a  Coach  with  Four 
Horfes,  to  the  Under-Sheriff  at  Hertford ,  and  there  took  the  Writ  of  Appeal  from 
him,  and  from  thence  brought  it  to  London :  She  could  have  informed  the  Court  of 
a  more  particular  Intelligence,  lately  confirmed,  concerning  the  Deftrudtion  of  the 
Writ,  by  whofe  Order,  and  at  whofe  Chamber,  the  fame  Was  burnt :  Which  mat¬ 
ters,  if  yet  Examined,  will  fufficiently  Evince,  whether  the  Appellees,  or  foihe  one 
of  them,  were  privy  or  not  to  the  Definition  of  the  Writ. 

There  was  an  Objedlion  againft  Mrs.  Stouts  Petition,  That  the  Writ  of  Appeal 
was  never  well  Sued  out,  ( the  Infant  nor  his  Mother,  not  knowing  of  the  fame  till 
afterwards.)  But  to  that,  befides  the  Proofs  Mrs.  Stout  could  have  given  to  the  con¬ 
trary,  fhe  was  and  is  ftill  advifed.  That  her  being  duly  admitted  Guardian,  by  the 
free  Confent  of  the  Infant,  (tho*  fubfequent  in  time  to  the  Suing  out  of  the  Writ ) 
the  fame  in  Law  is  very  Authenciclc,  and  makes  the  fame  well  fued  out.  And  it  is 
prefumed,  that  no  Perfon  will  fay.  That  the  Lord  Keeper,  and  the  other  Judges  did 
all  agree  to  the  contrary,  upon  debate  of  the  Matters  before  them. 

It  was  mightily  infilled  upon  by  the  Counfel  for  the  Appellees,  at  the  hearing  of 
both  Petitions,  as  if  Mrs.  Stout  fhould  caufe  her  felf  to  be  admitted  Guardian  to  the 
Infant,  only  to  protedi  her  Eftate  from  the  Infant,  and  that  without  the  privity  of 
the  Infants  Mother,  or  any  of  his  Relations  i  But  (  befides  the  very  Admittance  if 
felf,  which  is  purely  for  Profecudng  the  Appeal,  and  for  nothing  elfe)  Mrs.  Stout 
was  always  ready  to  difeover  the  Title  of  her  Efface^  and  never  but  declared,  That 
the  Infant  had  no  right  thereto.  And  as  to  the  Infant’s  Mother’s  not  knowing  of 
Mrs.  Stout  s  Defigns,  it  is  very  eafily  anfwered,  for  it  is  not  only  Sworn,  and  the 
Affidavits  filed  in  the  Kings-Bench ,  That  Mrs.  Stout  wrote  to  the  Infant’s  Mother, 
what  her  Defigns  were :  But  alfo,  a  particular  Account  is  in  thofe  Affidavits  fee 
forth,  How  willing  the  Infant’s  Mother  was  to  fend  her  Son  to  Mrs.  Stout?  Order¬ 
ing  one  of  his  Uncles  to  carry  him  to  her,  for  Mrs.  Stout  to  do  with  him  as  her 
Oceafions  required  ,  and  withal  diredting  fuch  Uncle  to  deliver  her  Son  to  Mrs.  Stout? 
and  to  none  but  her,  and  to  do  according  to  her  Diredtions. 

It  hath  commonly  been  Reported,  as  if  the  Profecutidn  in  this  Appeal,  hath  been 
purely  Vexatious,  Begun  by  a  Body  of  Quakers ,  and  Efpoufed  by  a  Fadtion  at  Hert¬ 
ford^  againft  Mr.  Confers  Imereft.  But  whoever  the  Fonienters,  or  Spreaders  abroad 
of  fuch  Reports  are,  they  would  do  well  to  confider,  if  it  were  their  own  Cafe, 
to  have  an  only  Child  murthered,  and  her  Reputation  rendered  Infamous  to  Pofteri- 
ty ,  whether  Nature  and  Duty  would  not  oblige  them  to  ufe  all  means  to  make  a 
Difcovery  of  the  Caufe  thereof?  And  whether  they  would  not  think  it  hard,  to  have 
their  own  Endeavours  refledled  on,  and  their  utmoft  Diligence  accounted  to  be  the 
Caufe  of  a  Party  ?  ^ 

It  hath  alfo  been  Reported,  and  perhapsby  fame  of  the  Appellees  maybe  objedted. 
That  the  very  Method,  in  the  Procefs  of  this  Appeal,  Hath  been  Malicious,  in  de¬ 
laying  the  Suing  out  of  the  Writ,  until  the  time  was  almoft  Elapfed,  thereby  to 
keep  the  Appellees  in  an  uneafie  Sufpence.  But  in  Anfwer  to  that,  ’tis  confeffed, 
That  it  was  much  longer  before  the  Writ  of  Appeal  was  Sued  out,  than  was  de~ 

'  fired  or  expedted  ;  becaufe  it  was  near  half  a  Year  before  Mrs.  Stout  could  find  out 
( tho’  all  that  while  fhe  made  a  diligent  Search  )  the  proper  Perfon  to  make  an 
Appellant  $  and  after  fhe  had,  fhe  was  forced  to  Examine  moft  of  the  Regifters 
in  London  and  Southwark,  to  make  out  his  Pedigree  j  and  which  as  foon  as  fhe 
had  done,  the  very  next  day  fhe  canfed  the  Writ  of  Appeal  to  be  Sued  out  $ 
fo  that  it  was  her  Mif-fortune,  and  not  her  Malice,  in  being  under  the  neceflity  of 
fo  long  a  delay. 

It  is  commonly  urged,  as  a  ftrong  Argument,  againft  a  fecond  Trial  of  the  Ap¬ 
pellees,  That  there  is  no  new  Evidence,  that  Mrs.  Stout  hath  againft  them,  but 

fuch 


fiich  Perfons,  whoever  they  are,  not  only  Aflert,  '^vnat  tney  arc.iuiauy  i&i  ■r 
of,  but  alfo  Conclude,  that  Mrs.  Stout  takes  a  great  deal  of  Pleafure  ( efpecially 
now,  in  her  Old  Age  )  in  being  in  a  conftant  Fatigue,  and  confiderable  Expence, 
purely  to  be  rendred  Ridiculous  to  the  World,  and  Unealie  to  her  Self,  in  the 
frefli  and  daily  Renewals  of  her  great  Lofs.  In  Anfwer  to  which,  She  is  fufficiently 
Allured,  That  She  Goes  and  Acts  by  other  Principles  and  Defignsj  and  that  fhe 
hath  more  Material  Evidence  than  ever  yet  was  made  Publick ;  and  that  She  believes 
the  Appellees  ( tho’  they  pretend  their  Innocency  is  fenced  providentially  with  fuch 
Circumftances,  as  that  they  need  not  fear)  do  not  care  to. come  to  the  T eft;  or 
elfe,  Why  Ihould  there  be  fo  vigorous  an  Oppofition  againft  fo  plain  an  Aft  of 
juftice,  if  there  was  no  Matter  of  Faft,  that  could  be  proved  againft  them,  nor  no 
concurring  Circumftances,  that  would  any  way  affect  them  (  as  they  feem  to  Inli- 
nuate  ?)  It  would  have  Redounded  much  more  to  their  Honour  and  Reputation, 
and  have  wiped  off  all  Occafion  of  Reproach,  if  ( inftead  of  fo  mean  an  undermi¬ 
ning  of  Juftice,  in  the  DeftruSion  of  the  Writ  of  Appeal  )  they  had  undergone  a 
Second  Trial ;  It  being  impoffible  (  according  to  their  own  Affertions  )  for  them  to 
Mifcarry,  or  be  found  Guilty ;  All  Perfons  muft  certainly  know,  That  it  would  be 
no  Prudence  in  Mrs.  Stout,  to  Divulge  her  Evidence  before  a  Trial ;  and  if  She  doth 
but  act  Prudently,  for  any  therefore  to  alledge.  She  hath  no  Proof,  is  purely  to  fpeak 
at  Random  and  at  a  Venture,  and  ought  to  be  regarded  accordingly. 


